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Conference Transcript

EDITOR’S NOPEase note that these conference proceedings have been edited for clarity and brevity.
Questions from individuals not on the conference program do not identify the questioner.

Dayone WN XW_MZ[ _MISMVML \PM R]JLQKQIZa
retreated from the stated goals of the 1993 con
stitution, namely democracy, federalism, and the

OPENING REMARKS introduction to the law-based state. This conference
will explore the creation of the 1993 constitution,
William Pomeranz: _PQKP MUMZOML NZWU \PM AZQVO WN

Good morning, everyone. My name is Will Pomer ?PQ\M OW][M IVL \PM KWTTIX[M WN \PN
anz and I'm the director of the Kennan Institute.

| would like to welcome everyone to our confer ~ The Putin regime, however, has only moved back
ence on the Russian constitution. For a few of the wards from the aspirations that inspired Mikhail
attendees, this may seem lilega vall over again. Gorbachev and a whole generation of Russians.
We conducted a conference in 2008 when we We still don’t know what comes after Putin, but
marked the 15th anniversary of the Russian -Con there is the growing belief that a new constitution
stitution. The emphasis on that conference, hewev and a new generation of lawyers will be one of the
er, was primarily looking backward at the founding requirements whenever that needs to take place.
IVL \PM QUXTMUMV\I\QWYV WN \PM AZ[\ XWI[\ ;WAQ M\

founding law. Indeed, many of the attendees were

part of the founders of the Russian Constitution. ROUND TABLE I:

The one person, however, who looked forward wasThe Russian Constitutional

Mikhail Gorbachev, who delivered the keynote ad . .
, eynole 4% Renaissance and the Drafting of
dress. Gorbachev’'s comments were quite prescient.

OM MUXPI[QbML \PI\ :][[Q! PIL ulhe11298 ®RE&titution
advances with laws on freedom of conscious free
dom of religion and private property. Gorbachev
concluded however, that Russia was only halfway
through the democratic transition. And he warned
that if it did not follow democracy, then Russia
would face many hardships in the future.

Stanislav Kucher:

Ladies and gentlemen. | wanted to say that | really

love the title of our discussion right now: lessons

of the Russian Constitutional Renaissance of 1993

_PMV \PM KZQ[Q[ MUMZOML _Q\P AzQVc
House. | would love everyone to concentrate pre

Fast forward another 15 years, and these hardship<£isely on that, on the lessons, because that's prob
have grown even more pronounced in the Putin ably the most important thing we should be taking
era. Putin has introduced many constitutional into consideration now when working on the new
changes including the appointment of regional constitution of whatever comes next after Putin’s
OWAMZVWZ[ \PM ZMJQZ\P WN 1RYss-2Netitst memoirg Rej jiysf reminiscing about
QVI\Q\I\QWV[ [IKP I[ \PM ZM~Q e MameRis+hesarrednany ¢f those present here
the concentrated emphasis on social as opposed émember what exactly they were doing at the

to civil rights. The true turning point, however, time—but rather the mistakes made back then.
occurred with the 2020 constitutional amendments

N 1 . N =
where Putin undermined the system of separation W2Z MAUXT M Qv ! " \P _M WAQMY =VQW
probably subconsciously preparing for its collapse.
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Literally it was already falling apart. And repub myself with the number of lessons | want to review,

TQK[ WN _PI\ ]J[ML \W JM \PM =;becaMetMs Wa¥\aK e@ktOf such a high scale that

their own independent declarations and working ~ you can count any number of lessons, 10, 100. I'll

out their own new legislation. And | remember TMIAM Q\ Ua[MTN _Q\P AAM J]\ JMNWZM 1 [X
from June 1989 the Constitutional Commission of | would say that | have some serious doubts.

the Congress of People’s Deputies. | was then an

18-year-old correspondent with a Russian newspa My doubt is whether the post constitutional renais

per, Komsomolskaya Prandd remember report sance and the constitutional crisis really existed in
ing on one of the Sittings of that commission. that time. Because if you want to discuss a consti

tutional crisis, at least you have to have a consti
There were a bunch of people, scientists, political tutional order. If you don’'t have a constitutional
scientists, politicians, and they were all sitting in theorder, it's hard to have a constitutional crisis. |
Marble Hall of the 14th building of the Kremlin. think that we overestimate a little the constitution
And all those people present included great schol IT [QLM WN \PI\ [\WZa 1 \PQVS _M UM\ _Q\F
ars, and the discussion was very interesting in itselphase of the Gorbachev revolution crises, which
| don't think | understood half of the terms they  was only in the shape of a constitutional crisis, but
were using. They were all very learned lawyers andit wasn't constitutional crisis itself. But the constitu
political scientists. tion became one of the main victims of that time,
it became a casualty of that civil war. | think we

| remember when | came back to my newspaper |ost about 20 or 25 years in constitutional develop
and talked to my boss, who was Dimitri Muratov  ment because of that.

(by the way, the very famous Nobel Peace Prize

winner). He was then chief of the news desk at theAnd now I'm ready to go to my short list of lessons.
newspaper. | told him about my impressions, and

he said, well, | guess one of their mistakes is lack df€sson number one, which | felt was the issue 30
interaction with people. | mean they're discussing Years ago and | still think exists now, is that the con
all those new laws they were about to introduce be stitutional text was seriously overestimated and the

hind closed doors without making the public aware constitutional consensus in the society was seriously
of what they were talking about. underestimated. And it's a lesson which is import

ant for us, not only in a retrospective way, but also
To me, one of the major lessons drawn from all  for today.
those times is whoever begins to work on the future
constitution of Russia at some point the very-pro We developed in that time, one of the greatest con
cess needs to be shared with the pub||c Especia”ystitutiona' texts. It could be a Booker Award candi
that now we have the internet, social networks and date for sure. We absorbed all known ideas about

other lots of modes and methods and technologiesthe principles of freedom. We combined it from
of interacting with a wide range of our public in own constitution, euro constitution, Latin Ameri

both Russia and abroad. can so on. And we were proud of this work. But its
life shows that unfortunately you can develop the
For opening remarks, I'd like to invite Vladimir best constitutional text in the world, and it'll never
Pastukhov, who is a renowned political scientist andvork without a constitutional consensus behind it.
constitutional scholar. And that was the issue. The consensus was absent

at that time, and everything failed. If you have a
constitutional consensus, you have a willingness to
have a constitutional order. Fortunately, you can
live even without constitutional text, but not always.

Vladimir Pastukhov:
Thank you everybody. I'm not going to be long to
day. One of the biggest problems for me is to limit
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The next lesson, a little bit attached to the previ
ous one, is that constitution has to be strong. The
constitution has to have something behind it who
can defend it. The constitution is a conversation be
tween the strong. You have to have in society some
clear political forces which are ready to protect and
develop a constitution for them. If you don't have
them, it'll never work.

A constitution is not for the weak and about the
weak. The constitution of the weak will soon be re
placed. And that is was happened in Russia after that.

Third lesson: the Constitution is about comypro
mise, and compromises should be between those
who are strong. The Constitution never appears as
a result of victory of one side, from my point of
view, because if one side overcomes, it creates its
own order and it will pressure the defeated side.
Only if strong sides all come to a point where they
need to agree about something in order to protect
themselves do you have space for a real constitu
tional order, and constitutional development. If
we're talking about 1993, | would say that the only
chance for real constitutional development we had
was in the middle of the monastery where nego
tiations between Yeltsin's team and Khasbulatov’s
team took place. Maybe it could be a disaster-com
promise. But that would create a platform constitu
tional development. By the way, | think that if the
so-called “Anna’s Conditions” (a statute accepted
by the Peter the Great’s successor) were not thrown
to the bin in the 18th century, Russia could have
started the constitutional time 200 years earlier.

A key lesson we've learned from that time is some

parts of the constitution are more important than

others, and it is not about human rights. The main

section of the constitution is about the division of

powers. And you can write an extraordinarily attrac

\Q M AZ[\ XI1Z\ WN \PM +WV[\Q\]\QWYV 1JW]\ XZQVKQXTM]
and a second part about rights. But we seriously

failed with the same chapter of the Constitution
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Stanislav Kucher: him communicate with the masses. | was among

<PIVS aW] <PQ[ Q[ \PM AZ[\ \Q Ynd padpltwhoWrdt&indd/dRyahize this process

discussion of scientists, and the one thing | can telland give it a structure. We were telling him that we

awW] VW_ Q[ IJW]\ \PM LQzMZMYV Kytlild IMe hiM 14 jbinl s @A ¥pe@K dbh behalf of all

and journalists especially, is their sense of time,  of us to the masses, to give the appropriate direction

because you're limiting opening remarks to 22 \W \PM LMAMTWXUMV\ WN MAMV\[ =VNW

minutes instead of 10. didn’t happen. He failed and it was not possible to
move along in a constructive way. What happened
[laughter] was Gorbachev was scared because he was also hav

’ But | h ) q ing to deal with the conservatives, those who adhere
m s'orry. ut I mean they were very concise an to the conservative thought. Mr. Kryuchkov was
detailed and lots of arguments here, lots to talk . .
, among those conservative forces who were putting
about. I'd like to address Lev Ponomarey, because . .
pressure, and there were some rumors circulating

he is one of Russia’s Ilvmg Iegend.s..One of Russia St the time that were adding to that. For example,
most well-known human rights activists. Who's suf

tered a lot. Who's b b h i ) people were told that allegedly a cooperative was
ered a lot. 0's been brought to police precincts being created to produce rope ladders, to start the

and to prison many times, and has been pro§ec1'Jted[\WZ UQVO WN \PM 3ZMUTQV :W /WZJIK
And also because he remembers the early nineties . -
by that and he was refusing to join us.

perfectly. I'd like to ask Ley, if he were to name one

and only lesson of that constitutional renaissance o{y,e understood that we would have to deal with

_PI\MAMZ _M KITT Q\ _PI\ —W]TLthé)?e'%a-gééé,[éfﬁd/achﬂ\él'lyIwasamongthose

democratic masses. We also understood that we
Lev Ponomarev: needed to look for other alternatives, look to other
| think one of the most important lessons would be alternatives, alternatives to Gorbachev. At the time
that what happened was unavoidable in a sense, be
cause it was one logical step that was leading to the
other logical step. They were all interconnected. The
point of the matter is that the democratic revolution
in Russia happened very fast, and it was facilitated
by Mikhail Gorbachev. Of course, we know that the
goal he had in mind had to do with the creation of
communism or rather socialism with a human face,
as it was perceived at the time. And that actually
would have entailed a much lengthier process.

At the same time events were developing very

fast. The people of Russia, the population was
exhausted from several decades, many decades, of
the socialist regime and the very poor economic
conditions that existed at the time. They were really
very, very bad. People felt that they had to break
out, that they had to break away from that regime,
and that created additional pressure. And somehow
there was a need to control the situation.

Gorbachev was trying to maneuver, but he really
I JVIITM \W AVL \PM TIVO]IOM \PI\ _W]TL PMTX
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compare the situation to what happened in China, of the actual Constitution of 1993 (the parts deal
where the process started about the same way: theing with Fundamentals and Rights and Freedoms).
students came to the square and we know what  To be sure, Yeltsin hijacked the constitution writing
happened then. The government used tanks and process in June, creating a new body, which in turn
suppressed the demonstrations with violence. Therarote new passages on separation of powers and
were thousands of people who were either killed orpresidential powers even before the so-called con
wounded. And that created a much lengthier-pro  stitutional crisis. This came after the referendum
cess. It didn't happen as swiftly as it did in the Rus WN [XZQVO WN !! W APMZMY[ | TW\ OWQV
sian Federation. | would leave it up to you to decidel was also struck listening to the discussion so far
what is better, to have it rapidly and peacefully the that the critique has been mainly of the process of
way we did it, or the way it happened in China. constitution production more than the content of
\PM !l WI\KWUM AM[ XMWXTM PI*"M QLMV\(

Stanislav Kucher: separation of powers issue and presidential powers

1 PI"M I YIM[\QWYV NWZ 8M\MZ ;WTWUWYV I[ IV M"XMZ\
WV ;WAQM\ TMOIT [a[\MU[ )OIQV JIKS \PMV QV !!

when this constitutional commission was operating,

1 ZMUMUJIMZ | TW\ WN XMWXTM QV \PM ;WAQM\ =VQWYV
[XMK]TI\QVO WV PW_ \PM =VQ\ML ;\I\M[ _I[ PMTXQVO
\PM XZWKM[[ IJMKI]J[M \PMZM _MZM IL"Q[WZ[ NZWU =;
AID who consulted members of that constitutional

commission. In your opinion, what was the impact

WV \PM XZWKMI[[ Ja \PM =VQ\ML ;\I\M['

Peter Solomon:

+WV[]TVINQWV] _Q\P =; ILM"Q[WZ[ Ula PI*"M PIL [WUM
impact, but it was mainly indirect. The Rumyantsev
commission that did the drafting work to June 1993
was admirably creative. It produced not only multiple
drafts, but also a detailed discussion of what belonged
in the constitution, constituting a rich literature,

most of which was published in a special journal
calledKonstitutsionnyi Vedihyikmemory is that that’s
indeed where the foreign contributions came either
directly or indirectly. But what is striking in retrospect

is that there was a rich constitutional discourse, some
thing that it would be nice to have again.

Now, of course, when | was listening to all this, |

was thinking what drafts of the constitution were

XMWXTM AMITSQVO [JW]\' ?2PMV aW] \ITS 1JW]\ | KWV
stitutional crisis, that concerned the much-amend

ed Russian constitution of 1978, not the working

draft of a new constitution.

The other thing is that key parts of the Rumyantsev
LZINV PMTL 1\[ AZ[\ X1Z\ JMKIUM \PM AZ[\ \_W XIZ\[
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in retrospect, | can see that a lot of Putin’s legiti

macy can be traced to the changes that were made

to the Constitution in 1993. My opinion is that at

that point, the Constitution destroyed the notion

of checks and balances. | am led to believe that the

M MKJI\Q"M W{KM WN \PM 8ZM[QLMV\ WN :]J[[QIl Q[ I \PZMI\
to Russia. The moment when the President of
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of state-owned assets to some private individuals *]\ QV \MZU[ WN aW]zZ QLMI ;\IVQ[TIN 1JW]\
in some strange way. There was no need to make iapproval. In theory it's wonderful, but how would
\PQ[ [XMKQAK _la <PMZM _I[ VVWMNZIKWQUKITMaQKPQW "M \PQ[ 1V \PM =VQ\
the speed that they selected, there was no need tothey often have these examples, where someone
do it in in the face of resistance from society. | thinkgoes out and polls on the First Amendment or any
it was the biggest mistake which they made. of our rights, and usually people will say, no, we

shouldn’t have that.

Stanislav Kucher:

I'd like to make one remark, because William aske
about privatization, and Vladimir said that the
reform, the constitutional reform of 1993 is not
necessarily about privatization. But | think what
those two processes have in common is what |
mentioned before: lack of public discussion. Again,
everything was decided behind those walls by ex
perts, by scholars, by scientists, by politicians. And
the people of Russia did not have an opportunity to
evaluate what was discussed.

dPeopIe don’t know our constitution. The danger is

you could get a very reactionary response from the

public. And do you poll on each one of these piec

M['"1 UMIV _PMV 1 \MIKP 1 IT_la[ \ITS IJW])\
absurdity of having a refghtshe d4.8 <00030061>27.4 <0057005D005A

Hence the answer to Peter’s remark, about content,
because content depends on interaction with the
public. I mean, the public could have possibly made
their remarks as far as content was concerned, and
probably the public would've brought something
else to the content of the constitution as well as to
the process of privatization or how privatization
was held.

But anyway, I'd love Kathryn Hendley to comment
on what has just been said.

Kathryn Hendley:

1 I] ZMAMK\QVO WV _PI\Y%[ JMMV [IQL IVL 1 _WVLMZ
if one of the lessons of 1993 and one of the lessons

for the future is that there were too many cooks in

the kitchen in 1993. | vividly remember being at a

conference where someone got up and they said,

“I've just returned from Russia and it took me two

weeks to undo the work of the French.” You had all

\PM[M LQzMZMV\ OZW]X[ NZWU LQzMZMV\ KW]V\ZQM[ _PW
all thought their system was the best, and they were

all making their case to the Russians. And in some

cases, and Peter Maggs could speak to this as well, in

terms of the civil code and other pieces of legisla

tion, you get a bit of a smorgasbord type of problem

_PMZM Q\ LWM[V¥%\ ZMITTa OMT ;W \PI\%[ Ua TM[[WV
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Vladimir Pastukhov:

9]QKS zZzMUIZS 1 JMTQM~M QV ! WN \PM AZ[\ LZIN\[
of the Russian constitution by the Constitutional

Commission was publishedAmgumenty i Fakty

which had enormous...

Stanislav Kucher:
Yes, they had a circulation of 32 million copies.

Vladimir Pastukhov:

...and that's why | disagree, because the political

process of these debates, constitutional debates,

lasted for three and a half years. It was many of

\PW[M AZ[\ LZIN\ML XZWAQ[QWV[ ZMOIZLQVO XZM[QLMVKa
and human rights. They were implemented into the

WAQMN ][[QIV s WAQMY KWV\Q\I\QWYV )VL \PMZM _I[

some kind of consensus that it should have separa
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| think if we look at what is going on inside the
community of constitutionalists, people who are
dealing with the constitutional law in Russia at
the time right now, | think we can talk about them
having a consensus in favor of a parliamentary re

THE KENNAN INSTITUTE



time discussing this issue, but it's also just only very
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Stanislav Kucher:

Thank you. And that’s probably why again, people
don’t, most people don’t remember the constitu
tional referendum of December 12, 1993.

Ekaterina Mishina:

Let me remind you that under the amended

S0 +WVIQV\J\QWV WN ! \PM +WVOZM[[ WN
People’s Deputies of Russia enjoyed the power to

determine the guidelines of domestic and foreign

policy of the country. Now this power belongs to

the President of the Russian Federation and this
KWV\Q\[\QWVIT XZWAQ[QWV Q[ "MZa ;W~rQM\

XMISQVO IJWIV\PM NITT WN ! 1 W]TL TQSM \W
rely on the expert support from the Justices of the

JIIQIV +WV\Q\[\QWVIT +W]Z\ [XMKQAKITTa \PM TI\M
Justice Anatoly Kononov, who beautifully addresses

the disadvantages of this period in his dissenting

opinion, where he disagreed with the reasoning

stated in the majority Opinion of the Court on

\PM XZM[QLMV\QIT ,MKZMM 6W WN ;MX\MUJIMZ
21, 1993, the Presidential Address to the People of

Russia, which was delivered on the same date.

In this dissenting opinion, Justice Kononov wrote

that while examining the decree, the court eom

pletely ignored numerous facts of violation of-fun

damental constitutional principles by the Congress

WN 8MWXTMY[ ,MX]J\QM[ IVL \PM ;]XZMUM ;WAQM\ _PQKP
were mentioned in the decree and the presidential

address. Kononov pointed out that the Congress

IVL \PM ;]XZMUM ;WAQM\ LQ[KZMLQ\ML \PM "MZa QLMI WN
parliamentarianism by their activities. It was not the

most beautiful period in the life of Russia simply be

cause the confrontation came to a deadlock, and the

THE KENNAN INSTITUIE



years competition between the executive power the agenda only in 2002. In “the wild 1990s”, the
versus legislative power represented. procedural rights were amended, and the situation
with the criminal procedure was improved owing
What is important is to look is not only whathas  \w \PM MzWZ\[ WN \PM [W KITTML VMO
JMMV _ZQ\W\MV QV LQzMZMV\ \M ihé cddstitutomal Colrt) RiNechZbhbkktently ruled
political reality. Because it was a real separation. on unconstitutionality of certain provisions of the

It's even maybe not a separation of power: ltwas KZQUQVIT XZWKML]ZIT KWLM WN \PM
separated powers, which actually from the common

law legal condition is a more correct term than
9 Kathryn He

ndley:
[MXTZINQWV W N XW_MZ[ W AP \I juslt[wgnlﬁe\d/vtgr%(a%:\ 81\e%g}/n)c/ak¥c\)/u¥a comment
powers and separation of powers.

that Andrei lllarianov made about the importance
This is a short period in the Russian history. To of understanding what 9rdmary people think about
law, namely legal consciousness. And one of the

some extent it was similar to the transitional-gov h h hink h e is that. |
ernment in 1917. Both periods are being labeled ast Ings that | think we ought to recognize is that, in

golden periods in the Russian history, from position PM. WAQMA XMZQ\_NL Q\ —'? TQ\MZITTa
WN LMUWKZIKa )VL VW _ _M%ZM“%W%%(F&EG\WQ' If wag i gedjryRossible to |
topic, but | don't know whether we are to discuss OW W\ IVL AOJZM WJ\ _PI\ XMWXTM _M

the legal culture of the country, which just with the th"f‘t was .Jugt not permitted. And gven ”O,W’ the tra
observation that it is worthy of discussion. ditions within the.legal academy in RUSSI? _d° _nOt
encourage that kind of work. Of course, it is likely

\W IJMKWUM MA"MV UWZM LQ{K]T\ NWZ Z

Viadimir .Pastukhov: all know, but I think that's something that we ought
I have this problem when | hear that 1991 to 1993 /) take on board in terms of recognizing the im

was a golden era. I'm afraid that we make a Serioui)ortance of doing the deep dives into what people
mistake in our assessment of the early nineties. We, thinking, how they’re using law, and how law
assess a weak, failed state as a democratic state. atters or doesn't matter in their lives. This goes

| just wanted to make a clear point here that we JIKS \W aW]z XWQV\ \IVQ[TIA 1JW]\ ]V
understand that an institutional democracy is not ;o people are thinking about the constitution.
the same as an authoritarian failed state that is too

weak to establish control over society. That's my My argument would be more that what we ought

only concern. to have had might be focus groups with people
about how are were thinking about their rights,
Ekaterina Mishina: what do they want, and what would empower them
Just to make a point about the golden era. The list in the way that Katya Mishina is talking about. A
of human and civil rights did not include prece ot of you in the room are among the academic
dural rights. There was still no presumption of ~ elites in Russia. And so maybe you guys can push

QVVWKMVKM <PM N]TT A& M4i O M thisegandadommardw vy WN QVvVWw
cence was not established on the constitutional or
even legislative level at that time. It happened only Stanislav Kucher:

QV I IVL XMWXTM _MZM [\QT T< plizNg ZLnv]O 3NPW ¥V\P-MMISQVO WN \PM O\
;WAQM QVAM\QOI\WZa [\IVLIZLfhingY éan $2&Mis it thdd dnde?Wd're discussing was

terms were still endless. And now I'll do avery  the golden age for opportunities. It was the golden age

unusual thing. | will say something good about the of opportunity, which | mean some of those opportu
Constitutional Court of Russia, without which it nities were taken, others were missed. It's important

would be impossible to change this picture, becausgyr all of us to try to do our best to make the next
the new Code of criminal procedure came up to  golden age of opportunity truly fruitful.
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ROUND TABLE II:

The 1993 Crisis and its
Impacts on Future Political
Developments in Russia

Stephen Nix:

Okay ladies and gentlemen, we’ll now start the

second panel. Our panel will focus on the 1993

crisis, but also importantly its impact on future

XWTQ\QKIT LMAMTWXUMV\[ 1%U ;\MXPMV 6Q° 1¥%U \PM
director of Eurasia at IRI. For those of you who

may not be familiar with the organization, IRI
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We also know what happened on October 3rd and

4th. The events were rapidly evolving. | was there

WN KW]Z[M WI[MZAQVO M MZa\PQVO AZ[\PIVL
military was ordered to storm the White House,

and they refused to obey the order. They refused to

crush the population, the civilians, in 1991. They

refused in 1991 and were even more unwilling to

do that in 1993.

A lot of military commanders were calling the
White House, and they were turning down their
authority, refusing to follow the orders. | know that
people were ready to defend democracy, and | was
getting signals from my end. | was calling the TV
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\PM KWTTIX[M WN \PM ;WAQM\ =VQWV \W \PM ZQ[M WN >TIL
QUQZ 8]\QV QV LMKTI[[QAML LWK]JUMV\[ <PW][IVL]

of them obtained through, among other things, a

NZMMLWU WN QVNWZUI\QWY TI_[]Q\ JZW]OP\ Ja ;"M\TI

VI IOIQV[\ \PM ,MXIZ\UMV\ WN ;\I\M )VL Q\%[ NzZzwU

those documents and | should just say a huge thank

you to Carnegie Corporation of New York, which

has supported this work to get the primary sources

on the record for years from these documents.

41[\ UWV\P ;AM\TIVI IVL 1 KW IJ\PWZML IV MIJWWS
containing the key documents around the events of

October 1993. Those documents included the verba

tim transcripts of Clinton’s conversations with Yeltsin

before, during, and after the shelling of the parlia

UMV\ <PMa QVKT]LM \PM KIJTM[ NZWU \PM =; -UJI[[a
in Moscow reporting on the complexity of Russian

domestic politics. They include the eyewitness testi

mony of Ambassador Tom Pickering, among others,

not to mention General Pavel Grachev who eom

manded the assault on the White House.

It's from those documents that | draw the following

four takeaways. | don’t know how well they help

us predict the future, but | think they eloquently

described the past. First is the personalization of

=: XWTQKa \PM *QTT *WZQ[ ZMTI\QWV[PQX ;MKWVL QI
the black and white view of Russian politics at

that time to a fault. Third is the early skepticism

about this constitution. One cable describes it as

half-baked. Interesting, which means it didn't rise,

Q\ £AI\\MVML QV\W | [WTQL UI[[ \PI\ Ula JM QVMLQJTM
Interesting. And the fourth takeaway is that Lev has

described the legal revolutionary crisis, the politi

cal strife. What comes through in the documents

is there was a third crisis of 1993, and it was the

collapse of the economy, or the economic crisis.

W TM\ UM OW \W Ua AZ[\ \ISMI_la \PM XMZ[WVITQblI
\QWV WN =; XWTQKa ?M VW- SVW_ \PM *QTT *WZQ[ ZMTI
tionship worked fantastically for American foreign

policy interests in the 1990s. It worked much less

well for Russian domestic democratic development.

In fact, it actually reinforced what we now know as

THE KENNAN INSTITUZIE



22



Peter Solomon:

Here context is all important. How do you ana

lyze a presidential decree to abolish the legislature

IVL KITT NWZ MTMK\QWV[ \W | VM_ WVM' 1N aW] _IV\ \W
IVITabM Q\ I[ XIZ\ WN IV M"Q[\QVO AW]ZQ[PQVO TMOIT
system, then it's one thing. But if you assume that

it's already a revolutionary situation in which

extreme measures are called for, then in a way the

_PWTM TMOIT [\Z]K\]ZM QI [][XMVLML ZQOP\'

Operating from with the current legal system,

THE KENNAN INSTITUZE



Ekaterina Mishina: not review the constitutionality of normative acts
| just wanted to add some details to the discussion under its own initiative in the absence of request.
of the Constitutional Court’s opinion on the De

KZMM 6W WN ;MX\MUJIMZ [Qustide Vitrack éritixized Chief Justice Zorkin for
pened 30 years ago, and many details have been allowing numerous violations in the procedure of
forgotten and so | just want to refresh that. As you

know, there were dissenting opinions in the general

opinion of the Constitutional Court’s review of the

presidential Decree No. 1400 and the presidential

address, which were both delivered on the same

Lla ;MX\MUJMZ |\

1 _IVV\W WzMZ aW] [WUM LMVIQT[ NZWU W\PMZ LQ[[MV)\
ing opinions which provide more details to the pic
ture. Justice Ernest Ametistov pointed out that the
court violated provisions of the Constitution and the
I TI_ WN \PM +WV[\Q\[\QWVIT +W]Z\ ;XMKQAKITTa
the court reviewed the constitutionality of the pres
idential decree and the presidential address in the
absence of a request. Justice Ametistov noted the
Presidential address was a political statement, and
the court had no power to review political issues.
Also, the Constitutional Court could only opine on
the constitutionality of the President’s activities and
decisions following the request from the Congress
WN 8MWXTM%[ ,MX]J\QM[ \PM ;]XZMUM ;WAQM\ WZ WVM WN
\PM KPIUJMZ[ WN \PM ;]XZMUM ;WAQM\ *]\ VW []KP
request was submitted to the Constitutional Court.

Another important point. Two hours before the

Constitutional Court went into session, Chief

Justice Valery Zorkin, who had been openly associ

IN\QVO PQU[MTN _Q\P \PM +WVOZMI[[ IVL \PM ;]XZMUM
SWAQMY [QVKM ,MKMUJMZ WN !l XIZ\QKQXI\ML QV

| XZM[[ KWVNMZMVKM I\ \PM ;]XZMUM ;WAQM\ )\ \PQ]
XZM[[ KWVNMZMVKM BWZSQV WzMZML "MZa VMOI\Q""M
comments on the presidential decree and the

presidential address, so he was not impartial. No

W{KQIT[ _MZM QVA"Q\ML VIUMTa 8ZM[QLMV\ AMT\[QV _PW
according to the procedure established by the law

had to be invited.

In his dissenting opinion, Justice Nikolay Vitruck

stated that the Constitutional Court, in delivering

Q\[ WXQVQWYV WN ;MX\MUJIMZ I KWUUQ\\ML V]
merous violations of Constitutional Court. He eon

curred with Justice Ametistov that the court could
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in the earlier panel and that’s the separation of -pow

ers issue as it relates to the powers of the President

of the Russian Federation and what resulted from

\PM MAMV\[ WN 7K\WJMZ I -ZMK\[ \PI\ _M IZM [\QTT
contending with today. Moving forward, how do

M LMIT _Q\P \PQ[ Q[[IM" )OIQV Q[ \PM _la NWZ_IZL
[\ZQK\Ta | XI1ZTQIUMV\IZa ZMX]JTQK' )ZM \PMZM W\PMZ
MZQNNQWV[ WV \PM \PMUM" 1%L ZMITTa TQSM \W PMIZ NzZwWU
people their thoughts on how we proceed. I'll just

WzMZ IV MTIUXTM 1 I[ XZQ"QTMOML \W JM I[SML \W JM
on the working group that drafted the constitution of

Belarus for the democratic forces of Belarus. And |

KIV R][\ \MTT aW] Q\ _I[ UM IVL | OZW]X WN ;WAQM\ MZI
RILOM[ IVL TMOIT [KPWTIZ[ \PI\ ZMITTa IZO]ML AMZKMTa
for a parliamentary republic based on facts that are

present today. And we had lots of discussions. Is that

ZMITTa \PM _la \W OW' /W _M JI[M NJ\][ZM LMKQ[QWV[ WV
_PIN _M¥%ZM LMITQVO _Q\P VW_"' 1%U R]J[\ WzMZQVO \PI\
as a question. I'm not stating an opinion one way or

another, but I'd like to hear from all of you.

Vladimir Pastukhov:
Thank you so much. | won't take a lot of time as
well. | want to thank Thomas. To be honest, it was
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talks with Clinton, Clinton doesn't say in response.
‘Actually, it's a good idea to take your parliament
seriously”. Everybody laughs.

We have another document that we discussed,

which was published in April 1993. An American

parliamentary delegation comes to Russia, and they

discuss all kinds of issues: economic reform, arms

control, human rights. They never mentioned “how

Q[ \PM XIZTQIUMV\ LWQVO' OW_%[ aW]Z ZMTI\QWV[PQX
_Q\P XIZTQIUMV\'® <PM[M IZM UMUJMZ[ WN +WVOZM]I[
they should be interested in the relationship be

tween the president and the parliament in Russia,

but they're not.

There is this deep tradition in Russian prac
tice, where the parliament is simply not taken
seriously. It's all presidential power. We should
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works best with new democracies. | mean we have

\PQ[ P]IOM TQ\MZI\]ZM PMILML Ja 4QV[WV ;\MNIVY]
work that argues that when you look at the cases

in the world at large, presidential systems are

more likely to deteriorate into authoritarian than

parliamentary. Fair enough. But can parliamen

tary ones be, can you imagine a parliamentary

[a[\MU QV :][[QI" 1 KIVY\ IK\]ITTa JMKI][M 1 LWV ¥\
think our people could function there without

I [\ZWVO M "MK]J\Q"M ;W QV Ua "QM_ XZWJIJTa |

form of semi-presidential as the in-between one.

;s WUMI\PQVO TQSM \PM .ZMVKP [a[\MU | "MZ[QWV WN
that where you have a president, but the president

doesn't control the executive branch, which is

elected, and where the prime minister is a creature

WN XIZTQIUMV\ <PMa KIV JM WN LQzMZMV\ XI1Z\QM]
and it encourages rotation.

Now it's complicated for people to understand

if you're interested in the broad public, but |

just think functionally it's the thing that would
work best. The other person | want to refer to

is Tom Ginsburg, who's done a lot of compara
tive constitutional analysis. He has a coauthored
piece in the last few months, | think it's in Journal
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\PM 1z 1 PILI LQzMZMV\ QLMI WN \PQ[ \PIV VW 